UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

UNI TED STATES OF AVERI CA
V. : CRIM NAL NO. 3: 98CRL46( AWT)

RHONDA M FARRAH

RULI NG ON MOTI ON FOR NEW TRI AL

Def endant, Rhonda M Farrah, having been found guilty by a
jury on all charges, noved for a new trial pursuant to Rule 33
of the Federal Rules of Crimnal Procedure. She contended (i)
that her trial counsel had an undi scl osed conflict of interest
arising fromhis involvenent in other litigation against the
governnent; (ii) that there was a total breakdown of the
attorney-client relationship during the trial; (iii) that her
trial counsel rendered ineffective assistance during the trial;
and (iv) that the court failed to nade an adequate inquiry into
potential conflicts of interest at an in canera hearing held on
the norning trial commenced. For the reasons that follow, the
defendant’s notion was denied, after an evidentiary hearing.

| . EACTUAL BACKGROUND

I n August 1998, Rhonda M Farrah was indicted by a Federa
grand jury sitting in Hartford on charges of wire fraud, noney

| aundering and federal inconme tax evasion. She was arrested in



California in Septenber 1998. She first appeared in this
district on Cctober 13, 1998, was rel eased on a personal
recogni zance bond and returned to her hone in California.
Farrah was initially represented by counsel from San Jose,
California but termnated that relationship because she becane
di ssatisfied wth that counsel. Wth the assistance of
Attorney Barry K Rothman, of Los Angeles, who she refers to as
her “general counsel,” Farrah retained Attorneys F. Lee Bailey
and Kenneth J. Fishman to represent her. Bailey was based in
Florida, and Fishman had his offices in Boston. Farrah
retai ned Bailey and Fi shman as co-counsel subsequent to a
| engthy neeting on Cctober 3 in Olando, which was attended by
the three of them and Rot hnan. Although Fi shman has extensive
experience in crimnal defense, has been practicing crimnal
| aw for over 20 years and is highly skilled, it was understood
that Bailey would be the | ead counsel at trial. On Decenber 2,
1998, Bailey and Fi shnan entered appearances on the defendant’s
behal f.
Several nonths of discovery followed, during which tine
t he governnent gave the defendant’s counsel “open file” access
to all docunents obtained by the governnent in the case.
Reports of interviews with witnesses were al so provi ded nont hs
in advance of trial. Throughout the discovery period, nobst of
the governnent’s contacts with the defendant’s defense team
were principally with Fishman, although Bailey was also in
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contact with governnent counsel. Also, the defense team
enpl oyed the services of a private investigator from Florida,
Patrick McKenna, who contacted and intervi ewed numerous
government w tnesses, including the victins.

In May 1999, a hearing was held on the defendant’s notions
to suppress evidence and to dismss the indictnent. At that
heari ng, two governnment w tnesses testified and were cross-
exam ned by Bailey. Fishman was al so present in court
assisting wwth the hearing. Farrah’s attorneys appeared to be
wel | prepared and advocated her position skillfully and
zeal ously. The defendant’s notions were, nonethel ess, deni ed.

Jury selection had been schedul ed for QOctober 16, 1999.

On Septenber 16, Farrah noved for a continuance because
Bailey's wife, who had been battling cancer for approxi mately
one year, had passed away on Septenber 12. Bailey had been
unable to prepare for the trial or attend to other professional
matters “in recent weeks” because of his wfe s condition.
(Mot. to Cont. Trial Date (doc. #50) at 1). A continuance of
approxi mately 30 days was requested, and it was granted.

On Cctober 15, the court dism ssed, upon the governnment’s
nmotion, four counts in the indictnment that related to victins
Thomas Bl ack and WIliam Sundin. The governnent had concl uded
that an individual who would be called to testify in connection
wi th those counts, Danny Boone, was not a credible wtness.
This fact was reported to the court and to defense counsel .
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The jury was sel ected on Novenber 12, 1999, and trial was
schedul ed to commence on Novenber 29, which was the Monday
after Thanksgi vi ng.

On Novenber 24, Farrah faxed, or caused to be faxed, a
letter to the court, ex parte. The letter was dated
Novenber 23, 1999, and the fax trailer indicated that it had
been faxed from Rothman’s fax machine. 1In this letter, Farrah
stated that she had | ost confidence in Bailey and Fi shman and
listed nine reasons:

1. There is a fundanental difference of
opinion as to which wtnesses wll
testify at trial, such as Marilyn
Pol ing and Conni e Hai g.

2. | have asked for nonths that M.
Bailey's private I nvesti gat or do
certain things, which on the eve of
trial have still not been done, such as
background i nformati on on Donal d Pol i ng
and Robert Fradette.

3. No diligent search has been made for an
expert wtness who can testify that
based on representati ons nade to ne by
Dani el Boone, who represented hinself
as an attorney, that a reasonable
person woul d reasonably believe i n good
faith that an investnent program for
pri me bank guarantees does exist.

4. Dani el Boone, who has pleaded guilty,
with a plea agreenent in exchange for 5
years probati on and $352, 000. 00
restitutionto the victins, delivered a
box  of docunents to M. Genco.
Al t hough available for review at M.
Genco’s office, ny counsel has never
fully reviewed, nor asked M. Genco to
copy the docunents for ny review, which
| believe to be crucial to ny defense.
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5. There is a letter from Marilyn Poling
to me stating that if I did not return
$100, 000. 00 she would see to it that |
was jailed and |ose custody of ny 14
year ol d daughter. | believe this to
be extortion. My attorneys have
refused to produce the letter at trial.

6. My attorneys have never explored with
me ny state of mnd regarding ny “lack
of willfulness” regarding tax evasion
char ges.

7. During the last week M. Bailey has
failed to return ny tel ephone calls and
failed to call ne when prom sed.

8. The only opportunity | have been given
to neet with M. Bailey, M. Fishman
and M. McKenna, t he private
i nvesti gator, t oget her, is Sunday
eveni ng, Novenber 28th, the evening
before trial. | asked to start the

nmeeti ng on Saturday, Novenber 27th, but
nmy attorneys were unavail abl e.

9. My attorneys have told ne that there is
no specific trial strategy for ny
defense until they see the governnent’s
case, although, prior to trial full
di sclosure has been nmade by the
government regarding its case.

Def.’s Letter (doc. #77) at 2-6. She al so stated:

Today, Novenber 23, | requested M. Bailey
and M. Fishman file a notion wth the Court
to be relieved as Counsel based upon the
differences we have. Al t hough they both
originally agreed to do so, approxi mately 30
m nutes l|later they changed their mnd, and
refused to file a notion to be relieved
because they felt the notion could be used
agai nst themat sone tine in the future if
the attorney client priviledge [sic] was
wai ved.

| feel ny attorneys are now putting their
interests above ny interests as their



client, and | feel a conflict of interest

exists, and that | am conpelled to wite

this letter.
Id. at 6-7. Farrah concluded by asking the court to relieve
Bai |l ey and Fi shman and grant her a continuance to January 2000
so that she coul d engage new counsel

The court determ ned the availability of Farrah and her
counsel for an in canera hearing and schedul ed the hearing for
early norni ng on Monday, Novenber 29, the first day of trial
At that hearing, there was a discussion of the issues raised in
Farrah’s letter, including those set forth in the nine nunbered
par agr aphs. The discussion included the issues related to
Farrah’s concern, also expressed in her letter, that her
| awers were putting their interests ahead of hers. In
addi tion, Rothman produced a copy of a conplaint by the Florida
bar against Bailey and indicated that he thought it raised a
potential conflict of interest because the assertions agai nst
Bailey in the Florida bar conplaint were simlar to the charges
agai nst Farrah. Farrah added that a “bigger problenf was that
Bailey's attention to the Florida bar conpl aint and ot her
personal affairs had been distractions that resulted in him
being inattentive to her case.
The court inquired of Bailey, who inforned the court that

the Florida bar conplaint related to events occurring in 1996,
when he was jailed by a federal judge for failing to tinely
produce an accounting for certain shares of stock that had been
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delivered to Bailey to hold in trust for the governnent. The
events that occurred in 1996 had arisen out of Bailey's

representation in 1994 of the defendant in United States v.

Duboc, a federal crimnal prosecution in the Northern District
of Florida. After Duboc pled guilty to crines that involved
inporting illegal drugs, the stock had becone subject to
forfeiture as proceeds of crimnal activity.

Bailey informed the court further that an investigation by
the Florida bar into Bailey's conduct in that matter comrenced
in 1996 but nothing had happened until the summer of 1999, when
activity in the matter started up again. Bailey expected that
the matter would be tried in the first half of cal endar year
2000. He was represented by prom nent counsel and felt
confortabl e about the proceedings. Except for working on an
answer to the conplaint, Bailey had devoted no tine to the
matter and did not plan to do so until Farrah’s trial was over.

The court found credible Bailey s representation
concerning the Florida bar conplaint and concl uded that Bailey
did not have a conflict of interest arising out of the Florida
bar proceeding and that its pendency, even in conbination with
circunstances in his personal life, had not resulted in him
being inattentive to Farrah’s case.

At the in canera hearing, the court also found
unper suasi ve the other argunents nmade by Farrah. As to the
points Farrah raised in the paragraphs nunbered 1 through 9 of
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her letter, the court determned either (i) that Farrah was
attenpting to inpermssibly substitute her judgnent, and/or
that of Rothman, for the judgnent of her counsel as to how to
prepare for and try the case and that in sone instances her
statenents as to the facts were msleading or untrue, or (ii)
that Bailey and Fi shnan’s expl anati on was quite reasonable. As
to Farrah’s claimthat a conflict existed because Bail ey and

Fi shman were putting their interests above her interests as the
client, the court credited Bailey s and Fi shman’s expl anati on
as to why they had declined to furnish Farrah with the
affidavit she had requested. Defense counsels’ actions vis-a-
vis Farrah’s request were reasonabl e and appropri ate.

In addition, Rothman asserted that the fact that defense
counsel was deferring nmaking an opening statenent, if at all,
until after the governnment rested its case was evi dence that
Bai | ey and Fi shnan were not adequately prepared. However, that
was not true. This was a strategic decision to be nade by
def ense counsel, who, having been unsuccessful in opposing the
governnent’s notion for perm ssion to give an opening
statenment, nmade a reasonable decision to ask the court for a
special instruction to the jury that was keyed to their
assessnent of the case.

Rot hman al so asserted at one point during the in canera
hearing that Farrah had as of that point in tinme no working
relationship with Bailey and Fishman. That assertion was
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untrue, and as is discussed bel ow, never becane true at any
time prior to the end of the trial. Farrah was unhappy about
proceeding to trial with Bailey and Fi shnan as her counsel but
not because there had been a breakdown in conmuni cation or
because there was no effective conmmuni cati on. The probl em was
that Farrah did not |ike what she was hearing as a result of
t he communi cations. She was being told that things that she
t hought woul d be hel pful to the defense would not, in fact, be
hel pful, and that her defense counsel would not change their
trial preparation routine to accomopdate her desires in terns
of a neeting. While these disagreenents had resulted in a
rel ationship that could not be terned “good” as of the tinme of
the in canera hearing, all the hostility displayed at the
hearing came fromthe side of the table occupied by Farrah and
Rot hman. Both the substance and the tone of the responses by
Bai |l ey and Fi shnman were highly professional and, particularly
in light of the tone and deneanor of Farrah and Rot hman,
exceedingly civil.

Farrah’s notion was denied at the end of the in canera
hearing, and the trial comrenced pronptly thereafter. The
def ense was handl ed by both Bailey and Fi shnman, although the
former clearly took the lead in cross-exam ning the
governnment’s wi tnesses and presenting the defense. Fishman
continued to handl e nost of the discovery issues and appeared
to be responsible for I egal research. There was no indication
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at any time that either of the defense counsel was other than
conpletely prepared. Bailey, in fact, conducted | engthy

exam nations w thout the benefit of notes, which was consistent
with his representation at the in canera hearing as to why it
was not appropriate for himto change his schedule on the
Saturday before trial comenced to neet with Farrah and Rot hman
because he needed to spend that tinme nmenorizing information.

G ven the events that preceded the trial, the court took
special note of what the relationship between Farrah and her
counsel appeared to be. There was never any indication that
the rel ati onship was other than good. Farrah and her defense
counsel communi cated with each other and it appeared to be
cordial on both sides.

In connection with Farrah’s notion for a newtrial,

Rot hman filed an affidavit stating that there was a tota

br eakdown of any neani ngful communi cati on between Farrah and
Bail ey and Fishman during the trial. Based on Rothman's
affidavit, the court granted Farrah’s request for an
evidentiary hearing. Rothman, Baily and Fishman testified at
that evidentiary hearing. Also, in response to an inquiry from
the court, Farrah represented that she did not disagree, in any
significant detail, with anything in Rothman’s testi nony.

The court has concl uded that notw thstanding Farrah’s and
Rot hman’ s assertions to the contrary, there was an effective
wor ki ng rel ati onshi p between Farrah and Bail ey and Fi shman
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during the trial. Farrah, Rothman, Fishman and Bail ey had

di nner together nost evenings during the trial, although Bail ey
arrived late for dinner and left early. After dinner Rothman
and Farrah wanted to join Bailey and Fishman in their suite to
di scuss the case but, except on one occasion, were excluded
because the defense teamwanted to prepare for the next day’s
proceedi ngs. One eveni ng, however, Farrah and Rot hman spent
three hours with Bail ey, Fishman and McKenna goi ng over four
boxes of what have been referred to as the Danny Boone
docunents.

During the governnment’s case, Farrah and Rot hman were
conplinentary about Bailey s performance on the inportant
Cross-exam nati ons.

Farrah and/or Rot hman on her behal f al so di scussed with
Bai |l ey and/or Fishman various other matters about which they
di sagreed with Bailey as to how the matter should be handl ed.
They di scussed the cross-exam nation of governnent w tness
Robert Fradette. There were several discussions during the
trial about the two agreements to which victimand governnment
w t ness Donald Poling was a party, and, in fact, Rothman
testified that as a result of his conversation with Bail ey,

t hose agreenents were introduced by the defense as exhibits,

al t hough Rot hman contends that Bailey did not make a sufficient
argunent based on those agreenents. They al so discussed the

i ssue of the opening statenent a couple of tines.
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During the course of the trial there continued to be
di scussi ons between Bail ey and Farrah and/or Rothnman as to
whet her certain individuals should be called as defense
W tnesses. Farrah disagreed with Bailey' s determ nation that
it would be nore detrinental than hel pful to the defense to
call certain individuals as w tnesses. For instance, Farrah
and Rot hman appeared to believe, erroneously, that certain
W t nesses would be allowed to testify as to what was in
Farrah’s m nd, namely, that Farrah believed in the exi stence of
“prime bank guarantees.”

Moreover, at the end of the governnent’s case, Bailey and
Fi shman had a discussion with Farrah as to how t he defense
woul d proceed. They di scussed w tness-by-w tness the reasons
for and agai nst produci ng each potential defense w tness.

Def ense counsel felt that the downsi de outwei ghed the upside,
in al nost every case, although for varying reasons. Farrah and
Rot hman di sagr eed.

On sone occasi ons when defense counsel discussed matters
with Farrah and Rot hman, Farrah woul d respond intelligently and
appear to understand defense counsel’s thinking, but then
resurrect the issue a few days | ater

Rot hman stated in his affidavit that Bailey and Fi shman
refused to discuss trial strategy. Also, Rothnman contends that
Bai |l ey and Fi shnman had a duty to discuss their trial strategy
not only with Farrah but also with Rothman. During the trial,
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Rot hman, in fact, inquired repeatedly about what the defense
strategy was. He was told at every point what defense counsel
woul d be doing. However, Farrah and Rot hman were not

satisfied. Bailey and Fishman, with Bailey taking the |ead,
had adopted what Bailey ternmed a “defensive position,” versus a
strategy. They explained to Farrah and Rot hnman that they would
have to wait and see how the governnent’s case went and then
determ ne how best to respond to it, if at all. Farrah and

Rot hman found this approach unacceptable. They appeared to
desire a commtnent to a specific strategy.

Deferring the decision as to whether to give an opening
statenent was consistent with this approach of not commtting
to a specific strategy before the cl ose of the governnent’s
case.

Farrah contends that this approach was intended to
canoufl age a | ack of advance preparation by Bailey and Fi shman.
It is difficult to see how this argunent can be nmade in good
faith. Farrah was present at the hearing on the notion to
suppress, where it was apparent that defense counsel knew the
case well. She knew that MKenna, the investigator, was at
wor k, interview ng prospective w tnesses around the country,
comencing early in the case and continuing into the trial.

Al so, based on Farrah’s own statenents, it is evident that
def ense counsel knew the case well enough before trial
comenced that they could have fundanental differences of
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opinion with Farrah as to which wi tnesses should testify at

trial.

Farrah al so contends that Bail ey and Fi shman rendered
i neffective assistance at trial. She points to five critical
ar eas.

First, she argues that Bailey failed to cross exam ne
victimDonal d Poling regarding two joint venture agreenents
executed by Poling. She clains that the two agreenents were
mut ual Iy excl usive, and one or the other were to be operative
at the discretion of the defendant, and that under one of the
joint venture agreenents, Poling sinply purchased a part of
Farrah’s deal w th Danny Boone, rather than maki ng an
i nvestnment, as contended by the governnent. However, Bail ey,
in fact, cross exam ned Poling extensively concerning the two
joint venture agreenents, the differences between the two
docunents, and whether he was, in fact, a joint venturer
sharing the risk with Farrah, as opposed to an investor.

Second, Farrah points to defense counsel’s failure to cal
an expert witness to refute the governnent’s expert w tness on
the issue of noney |aundering. The only insight as to why
Farrah contends Bailey and Fishman failed to adequately
represent her in this respect was offered by Rot hman, when he
testified at the evidentiary hearing. Rothman was asked what
t he substance of the defense’s noney | aundering expert’s
testinony would be. He responded that this defense expert
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woul d have given general testinony as to the existence of prine
bank guarantees. This subject had nothing to do with the
testinony of the governnment’s noney | aundering expert. Rather,
it was related to the governnent’s other expert w tness, who
testified as to certain technical terns and concepts related to
financial or investnent instrunents, and stated that there was
no such instrunment as a prine bank guarantee.

Third, Farrah contends that her defense counsel failed to
adequately represent her because they failed to offer evidence
t hat noney recei ved by the defendant went into the DenJon
account at Nations Bank. She failed to specify, however, why
any such failure constituted a failure to adequately represent
her.

Fourth, Farrah contends that Bailey's failure to make an
opening statenent at any tinme during the trial constituted a
failure to adequately represent her. As discussed above,
def ense counsel nade a reasonable judgnent to defer a decision
as to whether to nmake an opening statenent until the close of
the governnent’s case. It appears that at the tinme the defense
commenced its case, defense counsel considered Danny Boone and
Panel a Bel den to be the only potential defense w tnesses of
substance, the defense’'s strategy in calling Donald Poling
bei ng i npeachnent based on actions he purposefully held off
taking until after his cross exam nation by defense counsel had
concluded. As noted above, the governnent had previously

15



concl uded that Boone was not a credible wtness; defense
counsel were aware of this fact. The court had ruled that the
defense could call Boone as a w tness, over the strenuous

obj ection of the governnent, after a hearing on that issue.
Boone arrived to testify, acconpanied by his attorney. It did
not appear that defense counsel could have predicted with a
hi gh degree of confidence precisely what Boone’s testinony
would turn out to be in all material respects. Also, as to
Bel den, it appears that Bailey had not made a final decision as
to whether to call her. Farrah sinply states, as if it were an
established legal principle, that failure to make an openi ng
statenent at any tinme constitutes ineffective assistance of
counsel. She fails to give any analysis as to why under the
circunstances of this case, as they were at each of the two
poi nts where an openi ng statenent could have been given,
failure to give one constituted a failure to adequately
represent her interests. On the other hand, Rothman confirned
at the in canera hearing that Fi shman had expl ai ned that there
is a danger in giving an opening statenent in that you m ght
commt to the jury in an opening statenent to do sonet hing and
then | ater decide that it was not a good idea to do it. Also,
Bai |l ey explained that he did not |ike to make an opening
statenent unless certain criteria, which he specified, were
satisfied. He felt that this case was unsuitable for an
openi ng statenent, at any phase of the case, because none of
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his criteria were satisfied.

Fifth, Farrah contends that defense counsel failed to
adequately represent her because they failed to cross exam ne
governnment w tness Robert Fradette as to his fifty percent
interest in Broadreach West, Ltd., which Farrah cl ai ns was
evi denced by corporate docunents executed by Fradette and by
signatory cards showi ng Fradette as an authorized signer on the
corporate accounts. Bailey testified at the evidentiary
hearing that he was very anxious to get Fradette off the
w tness stand. While Bailey saw that there was docunentation
that could be pointed to in support of Farrah’s contentions, he
saw no useful purpose to be served by pursuing this |ine of
i nqui ry because no docunent suggested that Fradette knew
anyt hi ng about the receipt or expenditure of the funds of the
victinms. Moreover, Bailey believed that Fradette cane across
as being truthful.

Farrah al so contends that her defense counsel failed to
i nvestigate Panel a Bel den, Larry Lile and Kenneth Kristan and,
consequently, failed to call these individuals, who were
critical wtnesses, in her defense. However, Bel den and
Kristan were both interviewed by McKenna in Oregon during the
early stages of the case. |In addition, Belden was brought in
from Oregon during the defense portion of the case, because
def ense counsel expected, based on McKenna's interview of her,
to have her testify. On the day Belden was to testify, she had
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unch with Bail ey, Fishman and Rothman to di scuss the case.
Bai l ey then decided that her potential value to the defense was
out wei ghed by a contradiction which flewin the face of the
defense he planned to argue, and ultimately argued, to the
jury, because nost of Belden's value to the defense related to
the Sundi n and Bl ack counts, which had been dism ssed by the
government prior to trial.

Bai |l ey had previously concluded that Kristan would, on
bal ance, be harnful to the defense case. Lile had been
summoned as a potential wtness for the hearing on the notion
to suppress in May 1999. At that tinme, both Bailey and MKenna
spoke with him At the tinme of the trial, Bailey had deci ded
that it was not in the best interests of the defense case to
call Lile as a witness because of Lile's deneanor, his
inability to give straight, logical or credible answers to
questions, and the fact that he contradicted the defense on a
very inportant point.

Rot hman testified that Bailey’ s decision not to cal
Bel den as a w tness was based on the color of Belden's hair and
that Bailey' s decision not to call Lile as a witness was based
on the fact that Lile is overweight. The court did not credit
Rot hman’ s testi nony.

Farrah al so contends that Bailey and Fishman failed to
present an effective defense for the federal incone tax evasion
counts. She asserts that defense counsel failed to show that
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corporate tax returns supported Farrah’s contention that she
did not willfully evade, or willfully attenpt to evade, federa
taxes. However, there is no evidence that any such corporate
tax returns exist. Farrah’ s current defense counsel nade
reference to such corporate tax returns in the defendant’s
sent enci ng nmenorandum The court inquired as to whether those
corporate tax returns were in the record and was inforned by
Farrah’s current defense counsel that they were not. The
government then infornmed the court that, in response to the
def endant’ s sentenci ng nenorandum the governnent had asked for
t he nanes of the conpanies and was never given even the nanes
of the conpanies, nuch | ess copies of the corporate tax
returns. \When the court inquired of current defense counsel as
to what his representation in the sentencing nmenorandum was
based on, his response was artful, but led the court to
conclude that no such corporate tax returns exist.

During the period from Cctober 18 to 29, 1999, Bailey was

involved as a party in the matter of United States v. MCorkle

et al. in federal court in the Mddle District of Florida.
Bai |l ey had represented WIlliamand Chantel MCorkle in

connection with, inter alia, the seizure of their property by

federal agents and the prosecution of the MCorkles and others
on charges of mail fraud, wre fraud and noney | aunderi ng.
Certain funds of the McCorkles had been placed in a | egal trust
fund in a bank account in the Cayman |slands. The governnent
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sei zed these funds and filed a civil forfeiture action. Bailey
asserted that he had an interest in the funds and w thdrew
funds out of the account for paynent of a |legal fee and
[itigation expenses. The October 1999 evidentiary hearing was
on all matters relating to Bailey' s withdrawal of funds out of
the account in the Cayman | sl ands.

Farrah contends, in the instant notion, that proceedi ngs
in the McCorkle case inordinately consuned and substantially
preoccupi ed Bailey's attention, thereby depriving Farrah of
effective pre-trial preparation and trial performance on
Bailey’s part. In support of that argunent, she contends that
Bai | ey purposefully and intentionally omtted disclosing to the
def endant and to the court, at the Novenber 29 in canera
hearing, his involvenent in the McCorkle proceedings. Farrah
al so suggests that Bailey failed to aggressively defend her
because he was concerned there m ght be reprisals against him
and his clients in the McCorkle proceeding. However, there is
no evi dence that even tends to support these assertions by
Farr ah.

The only pertinent evidence is to the contrary. Bailey
was represented by an attorney at the McCorkle hearing, and
al though Bailey testified at the hearing, he did not spend any
significant anmount of time in preparation for the hearing.

Mor eover, Rothman knew at or about the time of the hearing that
Bail ey was involved in the McCorkle hearing because the two of
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t hem had casual conversations about it and the matter was

hi ghly publicized. As to the failure to disclose to the court
the proceedings in McCorkle, there was no | ogical reason why
such a disclosure woul d have been appropriate since the
McCor kl e proceedings were not interfering with Bailey' s ability
to devote proper tinme or attention to Farrah’s case and the
assertion that Bailey was concerned about reprisals against him
and the McCorkles if he aggressively defended Farrah is
conpletely w thout foundation.

Farrah al so argues that the United States Attorney for
this district had a duty to disclose to this court the fact
that Bailey had been involved in the McCorkle hearing in
Cctober 1999. This contention on Farrah's part is also
conpletely w thout foundation.

The court notes that in January 2000, the magistrate judge
who conducted the hearing in McCorkle found for the governnent
on all the key issues and recommended that the district court
i ssue an order for Bailey to conply with an earlier order of
that court and al so show cause why he should not be inprisoned
for civil contenpt, pending conpliance. Farrah quoted fromthe
magi strate judge’s recomended ruling, presumably in an effort
to attack Bailey’'s credibility. This court, however, nmade its

own judgnents as to credibility.
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1. DI SCUSSI ON

A. Clains Re the McCorkl e and Duboc Cases

Farrah contends that the proceedings in the MCorkle case
i nordi nately consunmed and substantially preoccupied Bailey’s
attention, thereby depriving Farrah of effective pre-trial
preparation and trial performance on Bailey' s part, and
contends further that Bailey purposefully and intentionally
omtted disclosing his involvenent in the MCorkl e proceedi ngs
both to the defendant and to the court. Farrah contends al so
that Bailey failed to aggressively defend her because he was
concerned there mght be reprisals against himand his clients
in the McCorkle proceeding. As discussed above, there is no
factual basis for any of these assertions, and they require no
further discussion.

However, Farrah al so argues that she has established that,
per se, she received ineffective assistance of counsel, based
on Bailey's involvenent in the McCorkle and Duboc cases.

Farrah points to two narrow categories of cases where the
Second Circuit has applied a per se rule, nanely, “when unknown
to the defendant, counsel was, at the tinme of the
representation (i) not duly licensed to practice | aw because of
a failure to neet the substantive requirenents for the practice
of law, and (ii) inplicated in the defendant’s crinmes. United

States v. Rondon, 204 F.3d 376, 379 (2d Cr. 2000)(citation
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omtted). |In Rondon, the court explained that these are narrow
exceptions:

Since we first recogni zed the per serule in
Solina v. United States, 709 F.2d 160 (2d
Cr. 1983), we have had many occasions to
consi der whet her ci rcunstances  warrant
application of the rule. To date, however,
we have applied the per se rule in only two
situations: when, unknown to the defendant,
counsel was, at the tinme of representation,
“(1) not duly licensed to practice |aw
because of a failure ever to neet the
substantive requirenents for the practice of
law, see United States v. Novak, 903 F.2d
883, 890 (2d Cir. 1990); Solina v. United
States, 709 F.2d 160, 167 (2d Gr. 1983), or
(2) inplicated in the defendant’s crines,
see United States v. Cancilla, 725 F. 2d 867,
870 (2d Cir. 1992)(en banc)(parentheticals
omtted); accord Hurel Guerrero v. United
States, 186 F.3d 275, 279 (2d Cr. 1999);
see also Tippins v. Wal ker, 77 F3d 682, 688-
89 (2d Cir. 1996) (stating that when
counsel sleeps through critical portions of
a trial, it may constitute per se
i neffective assistance of counsel). I n
every other situation, we have refused to
apply the per se rule. See Hurel Guerrero,

186 F.3d at 279-81 (counsel suspended from
practicing in federal district court, but
admtted in New York State and Puerto Rico);

Bel | any, 974 F.2d at 306-08 (counsel

suspended frompractice after trial based on
pretrial adm ssion of nental and physica

i ncapacity); Kieser v. New York, 56 F.3d 16,

17-18 (2d Cr. 1995) (per curian (counsel

not admtted to practice pro hac vice in New
York and, at arrai gnment, tenporarily
suspended from practice in New Jersey for
failure to pay bar dues); United States V.

Eisen, 974 F.2d 246, 264-65 (2d Cr.

1992) (counsel disqualified fromappearingin
an unrelated case at the time of trial);

United States v. Aiello, 900 F.2d 528,

530- 32 (2d Gr. 1990) (counsel under
i nvestigation, and eventually indicted, in
another district for tax evasion and other
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of f enses) ; WAt er house v. Rodriguez, 848
F.2d 375, 382-83 (2d G r. 1988)(counsel
di sbarred during pretrial proceeding, but
W t hdr ew after becom ng awar e of
di sbarnent). Moreover, even in the two
situations where we have found the per se
rule applicable, we have resorted to it

"w t hout enthusiasm"” Solina, 709 F.2d at
169; see Hurel GQuerrero, 186 F.3d at 279
("We have consistently acknow edged ... that

we are disinclined to resort to [the] per se
rule."); Waterhouse, 848 F.2d at 383 ("[We
have never purported to expand applicability
of the rule beyond the sort of egregious
conduct present in Solina and Cancilla.");
see also Tippins, 77 F.3d at 686 ("W are
reluctant to extend a rule of per se
prejudice in any new direction.").

Id. at 379-80. Farrah does not contend that Bail ey was not
duly licensed to practice law at the tinme of the representation
or that Bailey was inplicated in her crinmes. Rather, she urges
the court to extend the per se rule to a situation where,
Farrah contends, Bailey failed to disclose a naterial conflict
to both his client and the court.

Farrah argues that “Bailey’'s MCorkle and Duboc
difficulties, which involve federal noney |aundering charges,
are identical to the charges |eveled at the defendant.”

(Def.”s Mot. (doc. #139) at 26). She refers to Bailey’'s

i nvol venent in those cases as “Bail ey’s noney | aundering
problens.” 1d. This is a gross mscharacterization. In
McCorkl e, Bailey defended clients against federal noney

| aundering charges, and in Duboc, against drug charges. 1In

bot h cases, Bailey becane personally enbroiled in litigation
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related to the forfeiture of his client’s assets. But while
Bailey had difficulties that arose out of each of the cases,
but they were not problens that could be fairly characterized
as “noney |aundering problens.” As discussed above, as of the
time of the trial, Bailey had, in connection with the Duboc
case, been jailed for contenpt several years earlier and was
facing serious charges brought against himby the Florida bar,
whi ch had the potential for leading to his disbarnment, and in
connection wwth MCorkle, recently finished an evidentiary
heari ng, which eventually led to a recommendation by a

magi strate judge in January 2000 that a district court order

hi mto show cause why he should not be jailed for civil
contenpt. Bailey was not investigated for, much | ess charged
with, |aundering noney. He had nerely represented people, who
i ke Farrah, were charged with noney | aundering. Thus, the
factual predicate on which Farrah bases her argunent that she
has made a showi ng that there was per se ineffective assistance
of counsel does not exist.

The governnment notes, quite properly, in response to
Farrah’s contention that Bailey had such a conflict of
interest, that Farrah was represented by two highly-skilled
def ense counsel throughout the pre-trial and trial stages of
this case. Farrah nmakes no claimthat Fishman at any tine had

a conflict of interest arising out of the MCorkle or Duboc

cases. Nor is there any indication that Fi shman was hanpered
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in any way by an actual or potential conflict of interest

arising out of the McCorkle or Duboc cases or that, at any

time, he failed to fully discharge his professiona
responsibilities to his client, Farrah.

B. Total Breakdown of Attorney-dient Relationship

Farrah contends that there was a total breakdown of the
attorney-client relationship prior to and during trial because
there was no effective communi cati on between her and her
counsel, and that this constitutes grounds for a new trial.

Farrah relies on United States v. Mbore, 169 F.3d 1154, 1158

(9th Cr. 1998), where the court stated that a “defendant need
not show prejudi ce when the breakdown of a relationship between
attorney and client fromirreconcilable differences results in
a conplete denial of counsel.” The court in More noted,
however, that a defendant “is not entitled to a particular
| awyer with whom he can, in his view, have a ‘nmeani ngful
attorney-client relationship.”” 1d.

Here, however, there was no breakdown of effective
conmuni cati on between Farrah and her defense counsel, nuch |ess
a breakdown in the relationship that resulted in a denial of
counsel . Al though Farrah and Rot hman di sagreed with the
deci sions nade by Bail ey and Fi shman concerni ng which w tnesses
should be called to testify at trial, and other strategic and

tactical decisions as to conducting Farrah’s defense, the fact
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of the matter is that these points were discussed with the
client. Moreover, the matters about which they disagreed were
matters that were properly decided by Bailey and Fi shman.

The decisions on what wtnesses to call

whet her and how to conduct Cross-
exam nation, what jurors to accept or
strike, what trial notions should be nade,
and all other strategic and tactica
deci sions are the exclusive province of the
| awyer after consultation with the client.

A.B.A Standards for Crimnal Justice 4-5.2.(b) (2d ed. Supp.

1986, Vol. I). Bailey and Fishman had a good wor ki ng

relati onshi p, which included effective comrunication, with
Farrah, and included Rot hman, although they were not required
to do so, throughout the trial. Thus, the court concl udes that
whi l e Farrah, and Rot hman, may not have viewed the rel ationship
with Bailey and Fi shman as neani ngful, and may not have vi ewed
t he communi cation wwth themas effective, that is not the
standard. O herw se, a defendant woul d possess “unrestrai ned

power to . . . discontinue the trial.” MKee v. Harris, 649

F.2d 927, 932 (2d Cir. 1981). Such power would be particularly
probl ematical in the hands of a defendant |ike Farrah, whose
current defense counsel is her fourth counsel or set of counsel

during the course of the government’s prosecution of her.?

! The court counts Bailey and Fishman as one set of defense
counsel, i.e., her second. Farrah initially retained Attorney
CGerald Lefcourt, of New York, to represent her when she
term nated the services of Bailey and Fishman; Lefcourt filed an
appear ance on February 25, 2000. However, she then term nated
Lefcourt’s services on May 26 and retai ned her current counsel.
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C. | neffecti ve Assi stance at Tri al

To denonstrate that she has been denied her Sixth
Amendnent right to effective assistance of counsel, a crim nal

def endant nust show, under Strickland v. Washi ngton, 466 U. S.

668, 686 (1984), “(1) that [her] attorney’ s performance fel
bel ow an objective standard of reasonabl eness, and (2) that
there is a reasonable probability that, but for counsel’s
unprof essional errors, the result of the proceedi ng woul d have

been different.” United States v. O Neil, 118 F.3d 65, 71 (2d

Cr. 1997)(internal quotation marks omtted). The court
assunmes arqguendo that this argument is properly before the
court.?

Farrah fails to satisfy the first prong of the Strickl and

test because she cannot show that her attorneys’ performance,

or the performance of either of them fell bel ow an objective
standard of reasonabl eness. First, Farrah fails to establish a
factual predicate as to a nunber of her clainms that her defense
counsel gave her ineffective assistance. As to her claimthat
Bailey failed to cross-exam ne Poling regarding the two joint
venture agreenents executed by him that factual contention is

sinply not true. As to the claimthat defense counsel failed

2 The governnment notes, correctly, that the Second Circuit
has held that a claimof ineffective assistance is not newy
di scovered evidence within the nmeaning of Rule 33 and therefore,
does not provide grounds for a new trial under this rule. United
States v. Castillo, 14 F.3d 802, 805 (2d Cir. 1994); United
States v. Dukes, 727 F.2d 34, 39 (2d Cir. 1984).
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to call an expert wtness to refute the governnent’s expert
W tness on the issue of noney |aundering and the claimas to
t he DenJon account at Nations Bank, Farrah nerely asserts that
def ense counsel’s performance was deficient, wthout giving a
factual basis for her contention that it was deficient.
Farrah’s contention that defense counsel failed to investigate
Bel den, Lyle and Kristan is not true. Also, the court has
concluded on this record that the corporate tax returns, which
Farrah argues woul d have been part of an effective defense for
the federal inconme tax evasion counts, do not exist.

Second, as to Farrah’s remaining contentions, the court
concludes that “the quality of defense [counsels’]
representation [was] within the range of conpetence reasonably

expected of attorneys in crimnal cases.” United States v.

Dukes, 727 F.2d 34, 41 (2d Gr. 1984) (quoting United States v.

Trapnell, 725 F.2d 149, 153 (2d Cr. 1983). Farrah contends
that Bailey' s cross-exam nation of Poling should have been nore
effective. However, he cross-exam ned Poling extensively and
covered thoroughly the area that Farrah contends was inportant.
Farrah contends that the performance of defense counsel was
deficient because they did not make an openi ng statenent at
either the beginning of the trial or at the beginning of the
defense case. The court credits the explanation given by
Bailey as to why this case was one where none of his criteria
for giving an opening statenent were satisfied. Cbviously,
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ot her defense counsel m ght have chosen to proceed differently,
but the court finds that the explanation given by Bailey, and
t he explanation attri buted by Rothman to Fi shman, as to why no
openi ng statenent was given, reflect the exercise of good

j udgment and sound di scretion, particularly in view of the
circunstances of this case. As to Fradette, it appears to the
court that Bailey was nost likely correct in reaching the
conclusion he did, nanely, that there was no useful purpose to
be served by pursuing with Fradette the line of inquiry at

i ssue here. Finally, as to defense counsels’ decision not to
call as defense w tnesses Belden, Lyle and Kristan, Farrah has
offered nothing to refute the explanation by Bailey as to why
it would not have been hel pful, on bal ance, to call any of
these individuals. On the other hand, based on calling Boone
and the fact that Farrah sent noney to Boone, Bailey was able
to argue plausibly to the jury that it should have a reasonabl e
doubt as to whether Farrah knew that the schene at issue was
fraudulent. The court credits Bailey s explanation and
concludes that it reflects the exercise of good judgnent and
sound di scretion.

D. The Inquiry at the I n Canera Heari ng

Farrah argues that the court’s inquiry into the conflicts
of interest she alleged at the in canera hearing held just

prior to trial was inadequate.
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To ensure that [a defendant’s] right to
conflict-free counsel is not abridged, a
district court has “two di stinct
obligations” during crimnal proceedings:
(1) to initiate an inquiry whenever it is
“sufficiently appri sed of even t he
possibility of a conflict of interest,” and
(2) to disqualify counsel or seek a waiver
from the defendant whenever the inquiry
reveal s that there is an actual or potenti al
conflict. United States v. Levy, 25 F.3d
146, 153 (2d Cir. 1994)...

To neet the first obligation, a court that
| earns of a possible conflict “must
investigate the facts and details of the
attorney's interests to determ ne whether
the attorney in fact suffers froman actual
conflict, a potential <conflict, or no
genuine conflict at all.” 1d.

United States v. Rogers, 209 F.3d 139, 143 (2d G r. 2000).

Here the court concluded that there was no genuine conflict at
all. The court has reconsidered this question in light of the
addi tional argunents nmade by the defendant in connection with
the instant notion. However, it still does not appear that
Farrah’s counsel had an actual or potential conflict of
i nterest.

However, assum ng arguendo, that Farrah’s counsel, in
fact, suffered froman actual or potential conflict, it appears
that Farrah is entitled to relief only if she can show

prejudi ce or adverse effect. See Rogers, 209 F.3d at 146 (“If

the district court had fulfilled its initial obligation, yet
made an i nadequate inquiry or obtained a defective waiver,

reversal woul d be appropriate only upon a show ng of prejudice
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or adverse effect.”). Based on the discussion above of
Farrah’s various clains, the court concludes that Farrah cannot
make the requisite show ng of prejudice or adverse effect. The
evi dence was overwhel m ng that Farrah took noney by fraud,

| aundered the noney to conceal its origin and |ocation, and
subsequent |y evaded incone taxes on the noney. Audio tapes

pl ayed at trial showed that she lied to a victimwhile using
nmoney for personal expenses and an extravagant lifestyle. Even
if Bailey and Fi shman had nmade different strategic choices as
to precisely what questions were asked Poling on cross-

exam nation, as to nmaki ng an opening statenent, as to whether
to pursue further the cross-exam nation of Fradette, and as to
whet her to call Belden, Lyle and Kristan as defense w t nesses,
there is no reasonable probability that the jury would have had

a reasonabl e doubt that Farrah was guilty. See Kimelmn v.

Morrison, 477 U.S. 365, 381 (1986).

I11. CONCLUSI ON

For the reasons set forth above, the defendant’s notion
for a newtrial (doc. #139) was deni ed.

It is so ordered.

Dated this __ day of January 2001 at Hartford,

Connecti cut.

Alvin W Thonpson
U S District Court Judge
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